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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 
 

In the Matter of: 
 
PETITION OF ODYSSEY SERVICES, INC. 
FOR WAIVER OF 47 C.F.R. §64.1200(a)(4)(iv) 
 

 
GC Docket No. 02-278 
 
GC Docket No. 05-338 
 

 
PETITION FOR RETROACTIVE WAIVER 

 
Pursuant to Section 1.3 of the Commission’s rules, 47 C.F.R. § 1.3, and Paragraph 30 of 

the Commission’s Order, CG Docket Nos. 02-278, 05-338, FCC 14-164 (rel. Oct. 30, 2014) 

(“October 30 Order”), Petitioner, Odyssey Services, Inc. (“Odyssey”) respectfully requests that 

the Commission grant a retroactive waiver of the opt-out notice requirement in Section 

64.1200(a)(4)(iv) of the Commission’s rules, 47 C.F.R. § 64.1200(a)(4)(iv).  In the October 30 

Order, the Commission granted a retroactive waiver of Section 64.1200(a)(4)(iv) to a group of 

business-petitioners facing lawsuits that alleged, in part, that the businesses had violated that 

rule by failing to include specific opt-out language in their faxes even when the faxes were sent 

with the recipient’s prior express invitation or permission, in writing or otherwise. The 

Commission determined that, based on potential confusion surrounding the rule, good cause 

supported a retroactive waiver and that such a waiver was in the public interest. See 47 C.F.R. § 

1.3; October 30 Order at ¶¶26-28. 

Odyssey is now in the same position as the petitioners to whom the Commission 

granted a retroactive waiver in the October 30 Order.  Odyssey faces litigation in the federal 
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court in the District of New Jersey1 arising out of the settlement of a class action litigation that 

was originally filed in the Northern District of Illinois.  A copy of the New Jersey litigation is 

attached as Exhibit “A”.  A copy of the Illinois litigation is attached as Exhibit “B”.  The 

allegation in the New Jersey litigation was that the plaintiffs were forced to settle the class 

action litigation because Odyssey allegedly supplied opt-out language to the fax in question in 

violation of Section 64.1200(a)(4)(iv) of the Commission’s rules.  The allegations are that the opt-

out language was supplied to faxes that were both solicited and unsolicited.  Like the 

petitioners in the October 30 Order, therefore, Odyssey faces the prospect of potentially 

substantial liability for failing to include in solicited faxes the precise opt-out language required 

by the Commission’s rules, even though the Commission found that there was understandable 

confusion about the applicability of the requirement for that opt-out language. As a party 

similarly situated to those petitioners who have received the Commission’s waivers, Odyssey 

now asks the Commission to grant it the same retroactive waiver of the same rule for the same 

reasons that supported a waiver in the October 30 Order. 

I. BACKGROUND 

Odyssey Services, Inc. is a New Jersey corporation that provides communications 

services, including facsimile services, to its clients.  It is also involved in designing, developing 

and rating communication platforms to support key business applications.  In the Complaint, 

plaintiff alleges that Odyssey is alleged to be a “fax broadcaster” under 47 U.S.C. §227.  Id. at ¶2. 

  

                                                           
1 The action was originally brought in the Superior Court of New Jersey, Law Division, Somerset County.  The case 
was later removed to the District of New Jersey. 
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A.  The Telephone Consumer Protection Act and the Commission’s 
Regulations 

 
The Telephone Consumer Protection Act (“TCPA”) prohibits the use of any telephone 

facsimile machine, computer, or other device to send an “unsolicited advertisement” to a fax 

machine. 47 U.S.C. § 227(b)(1)(C). The TCPA was amended in 2005 by the Junk Fax Prevention 

Act (“JFPA”). See Junk Fax Prevention Act of 2005, Pub. L. No. 109-21, 119 Stat. 359 (2005). In 

relevant part, the JFPA codified an exception for companies that send fax advertisements to 

those with whom they have an “established business relationship.” See 47 U.S.C. § 

227(b)(1)(C)(i). 

The Commission amended the rules concerning fax transmissions to reflect the changes 

brought about by the JFPA. See In re Rules and Regulations Implementing the Telephone Consumer 

Protection Act of 1991, Junk Fax Prevention Act of 2005, CG Docket Nos. 02-278, 05-338, Report 

and Order and Third Order on Reconsideration, 21 FCC Rcd. 3787 (2006) (“Junk Fax Order”). 

Particularly relevant here, the Junk Fax Order adopted a rule stating that a fax advertisement 

“sent to a recipient that has provided prior express invitation or permission to the sender must 

include an opt-out notice that complies with the requirements in paragraph (a)(4)(iii) of this 

section.” 47 C.F.R. §64.1200(a)(4)(iv). At the same time, the Junk Fax Order explained in a 

footnote that “the opt-out notice requirement only applies to communications that constitute 

unsolicited advertisements.” Junk Fax Order, 21 FCC Rcd. at 3810 n.154 (emphasis added). 

 B. The Commission’s Order of October 30, 2014 
 

After receiving numerous petitions challenging the application of the opt-out notice 

requirement to solicited faxes, the Commission issued an Order on October 30, 2014. The 
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Commission recognized that the “inconsistent footnote” in the Junk Fax Order “caused 

confusion or misplaced confidence regarding the applicability of [the opt-out notice] 

requirement.” October 30 Order at ¶¶24, 28. The Commission explained that the footnote “may 

have caused some parties to misconstrue the Commission’s intent to apply the opt-out notice to 

fax ads sent with the prior express permission of the recipient.” Id. at ¶24. In addition, the 

Commission acknowledged the “the lack of explicit notice” in the notice of proposed 

rulemaking that the Commission contemplated an opt-out requirement on fax ads sent with the 

prior express permission of the recipient also “may have contributed to confusion or misplaced 

confidence.” Id. at ¶25. The Commission concluded that “this specific combination of factors 

presumptively establishes good cause for retroactive waiver of the rule.” Id. at ¶26. The 

Commission also found “that granting a retroactive waiver would serve the public interest,” 

because failure to comply with the rule “could subject parties to potentially substantial 

damages” and the public interest would not be served by imposing such damages for 

inadvertent failures to comply with a rule that was confusing. Id. at ¶27. 

In light of these findings, the Commission granted a retroactive waiver of Section 

64.1200(a)(4)(iv) to those parties who had petitioned for such relief—namely, a group of 

petitioners composed of businesses “subject to . . . a lawsuit in which a class of plaintiffs seek 

monetary damages under section 227(b) for alleged violations of the opt-out notice 

requirement for faxes allegedly sent at the request of the recipient.” Id. at ¶6; see also id. at ¶29. 

The Commission stated that “[o]ther, similarly situated parties, may also seek waivers such as 

those granted in this Order” within six months from the date of the Order. Id. at ¶30. 
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II. A RETROACTIVE WAIVER IS WARRANTED BECAUSE PETITIONER IS SIMILARLY 
SITUATED  TO  THE  PARTIES  WHO  RECEIVED WAIVERS IN THE OCTOBER 30, 
2014 ORDER. 

 
The Commission has the authority to grant a retroactive waiver of its rules pursuant to 

47 C.F.R. § 1.3. Here, the Commission has already found that good cause exists for granting a 

retroactive waiver of Section 64.1200(a)(4)(iv) given confusion surrounding that rule and that 

the public interest warrants a waiver. Odyssey is in the same position as the parties to whom 

the Commission granted a waiver, and Odyssey is filing this Petition within six months of the 

release of the October 30 Order. Thus, a waiver is warranted here as well. 

A. The Commission has already found good cause for granting a retroactive 
waiver in these circumstances. 

 
Under section 1.3 of the Commission’s rules, the Commission may suspend, revoke, 

amend, or waive any of its rules at any time “for good cause shown.” 47 C.F.R. § 1.3; see Nat’l 

Ass’n of Broadcasters v. FCC, 569 F.3d 416, 426 (D.C. Cir. 2009). In addition to a showing of “good 

cause,” waiver also requires that the Commission find that a waiver would be in the public 

interest. See October 30 Order at ¶ 23; AT&T Corp. v. FCC, 448 F.3d 426, 433 (D.C. Cir. 2006).  As 

the Commission already found in its October 30 Order, both of these requirements are satisfied 

in the context of the rule applying the opt-out notice requirement to solicited faxes. See October 

30 Order at ¶¶26-27. 

Good cause has been established due to the inconsistent footnote in the Junk Fax Order. 

Id. at ¶24. That footnote indicated that the opt-out notice requirement applies only to 

unsolicited advertisements. Junk Fax Order, 21 FCC Rcd. at 3810 n.154. This could reasonably 

be read to mean that a company need not include an opt-out notice when sending 

advertisements to customers who have expressly agreed to receive the advertisements—that is, 
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solicited faxes. See October 30 Order at ¶ 24. The Commission’s notice of proposed rulemaking 

also failed to provide explicit notice that the Commission was planning to require the opt-out 

notice for solicited faxes. Id. at ¶26. As the Commission has already found, “this specific 

combination of factors presumptively establishes good cause for retroactive waiver of the rule.” 

Id. 

Furthermore, “granting a retroactive waiver would serve the public interest.” Id. at ¶27. 

Absent a waiver, companies like Odyssey could be subjected to substantial monetary damages 

and forfeitures under the Communications Act for failing to comply with a rule that the 

Commission has already decided was the subject of confusion. Id. By granting a retroactive 

waiver, the Commission can ensure that any confusion as to the opt-out notice requirement 

does not result in the imposition of substantial fines for inadvertent violations. Id. The 

Commission itself has already explained that parties like Odyssey need only show that they are 

“similarly situated” to the petitioners whose waiver petitions were granted to be entitled to a 

waiver. Id. ¶ 30. 

B.   Odyssey Is Similarly Situated To The Petitioners To Whom The 
Commission Has Granted Retroactive Waivers. 

 
Odyssey is in the same position as the parties to whom the Commission already granted 

waivers. Like the petitioners who have already been granted waivers, Odyssey is the target of 

litigation over its failure to contribute to the settlement of a putative class action lawsuit. See 

Exhibit “A”. The lawsuit asserts the same causes of action against Odyssey that were discussed 

in the Commission’s October 30 Order granting retroactive waivers.  Odyssey is alleged to have 

supplied a defective opt-out notice on nearly 100,000 facsimile transmissions sent out on May 5, 
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2009 and May 20, 2009.  Id. at ¶¶5-26.  Plaintiffs seek an award of $2,400,000 (the amount that 

they settled the underlying class action purported because of the defective opt-out language).  

Plaintiffs allege that the underlying class action suit was brought on behalf of the following 

class: 

(a) all persons (b) who on or after a date four years prior to the filing of this 
action (28 U.S.C. §1658), and on or a date twenty days prior to the filing of this 
action, (c) were sent faxes on or on behalf of the defendants promoting Meda 
Pharmaceutical Inc.’s good or services for sale, (d) and who were not provided 
an “opt-out” notice as described in 47 U.S.C. §227. 
 

Id. at ¶14.  In short, plaintiffs’ lawsuit subjects Odyssey to potentially substantial liability based 

on the requirement of Section 64.1200(a)(4)(iv) that even solicited faxes must contain the opt-

out notice with the specific language as defined in the Commission’s rules. As a result, Odyssey 

is in the same position as the petitioners in the October 30 Order. 

Odyssey is in the same position as the parties to whom the Commission already granted 

waivers for another reason. Plaintiff alleges that unsolicited faxes sent by Odyssey also did not 

contain proper out-opt notices under the TCPA and regulations. Id., et passim. Plaintiffs seek an 

award on this basis as well.  However, plaintiffs have refused to provide information as to 

which of the faxes were solicited and which were not.  Odyssey intends to demonstrate that 

any purportedly unsolicited faxes were in fact the fault of the plaintiffs, who supplied the 

facsimile lists to Odyssey and who assured Odyssey that the entities on the list had given prior  

express  permission  or  invitation  of  the  to receive these faxes.   

As  the  Commission  has  already  held,  good  cause  exists  for  a  waiver  in  these 

circumstances because the contradictory footnote in the Junk Fax Order reasonably caused 

confusion about whether the opt-out notice requirement applied to solicited faxes. Similarly, 
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subjecting Odyssey to substantial monetary damages in these circumstances would not serve 

the public interest. See October 30 Order at ¶27. The TCPA and the Commission’s 

implementing rules are generally intended “to allow consumers to stop unwanted faxes.” Junk 

Fax Order, 21 FCC Rcd. at 3812. But that purpose would not be served by imposing potentially 

massive penalties on a company like Odyssey for sending faxes with the recipient’s prior 

express invitation or permission, in writing or otherwise, and the only hook for liability is the 

failure to include precise opt-out language. And that is especially the case where there was 

confusion surrounding the applicability of the rule requiring that opt-out language. Indeed, 

because the Commission has already granted  retroactive  waivers  to  some petitioners  who  

are situated  similarly to  Odyssey, denying a waiver here would be all the more “unjust or 

inequitable.” October 30 Order at ¶ 28. 

CONCLUSION 

Odyssey finds itself in the same position as those petitioners whom the Commission 

granted a retroactive waiver of the opt-out notice requirement as applied to solicited faxes. 

Specifically, it faces  a  lawsuit  that  seeks  substantial  damages  for  alleged  violations  of  a  

rule  that  the Commission has already recognized created “confusion [and] misplaced 

confidence.” October 30 Order at ¶27.  Applying  the  opt-out  notice  requirement  to  solicited  

faxes  under these circumstances would do more harm than good, while granting a retroactive 

waiver to prevent the imposition of statutory fines for inadvertent violations would “serve[] the 
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 public interest.” Id. Odyssey therefore requests that the Commission grant it the same 

retroactive waiver of Section 64.1200(a)(4)(iv) that the Commission has already granted to other, 

similarly situated parties.  

Respectfully submitted, 
 
STEWART BERNSTIEL REBAR & SMITH 

 
DATE:  April 14, 2015    _______________________________________ 

Cathleen Kelly Rebar, Esquire 
Patrick J. Healey, Esquire 
100 Overlook Center, 2nd Floor 
Princeton, NJ  008540 
609-375-7070 
crebar@sbrslaw.com 
phealey@sbrslaw.com 
Attorneys for Petitioner, 
Odyssey Services Inc. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

GLEN ELLYN PHARMACY, INC., )
    )

Plaintiff, )
)

v. ) 09 C 4100
)

MEDA PHARMACEUTICALS, INC. ) Judge Joan B. Gottschall
THE HAL LEWIS GROUP, INC., )
and JOHN DOES 1-10, )

)
Defendants. )

FIRST AMENDED COMPLAINT  – CLASS ACTION

INTRODUCTION

1. Plaintiff Glen Ellyn Pharmacy, Inc. brings this action to secure redress for

the actions of defendant Meda Pharmaceuticals, Inc., and the Hal Lewis Group, Inc. in sending or

causing the sending of unsolicited advertisements to telephone facsimile machines in violation of

the Telephone Consumer Protection Act, 47 U.S.C. §227 (“TCPA”), the Illinois Consumer Fraud

Act, 815 ILCS 505/2 (“ICFA”), and the common law.

2. The TCPA expressly prohibits unsolicited fax advertising.  Unsolicited fax

advertising damages the recipients.  The recipient is deprived of its paper and ink or toner and the

use of its fax machine.  The recipient also wastes valuable time it would have spent on something

else.  Unsolicited faxes prevent fax machines from receiving and sending authorized faxes, cause

wear and tear on fax machines, and require labor to attempt to identify the source and purpose of

the unsolicited faxes.

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 1 of 14 PageID #:370
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PARTIES

3. Plaintiff Glen Ellyn Pharmacy, Inc. is a corporation with offices in the

Chicago metropolitan area, where it maintains telephone facsimile equipment.

4. Defendant Meda Pharmaceuticals, Inc. is a Delaware corporation that does

business in Illinois.  Its registered agent and office is CT Corporation System, 208 S. LaSalle St.,

Suite 814, Chicago, IL 60604.

5. Defendant Hal Lewis Group is a Pennsylvania corporation with offices at

1700 Market Street, Floor 6, Philadelphia, PA 19103-3909.

6.   Defendants John Does 1-10 are other natural or artificial persons that were 

involved in the sending of the facsimile advertisements described below.  Plaintiff does not know

who they are.

JURISDICTION AND VENUE

7. This Court has subject matter jurisdiction under 28  U.S.C. §§1331 and

1367.

8.  Venue and personal jurisdiction in this District are proper because:

a. Have committed tortious acts in Illinois by causing the 

transmission of unlawful communications into the state.

b. Have transacted business in Illinois.

FACTS

9. On May 5, 2009, plaintiff Glen Ellyn Pharmacy, Inc.  received the

unsolicited fax advertisement attached as Exhibit A on its facsimile machine.

10. On May 20, 2009,plaintiff Glen Ellyn Pharmacy, Inc.  received the

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 2 of 14 PageID #:371
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unsolicited fax advertisement attached as Exhibit B on its facsimile machine.

11. Discovery may reveal the transmission of additional faxes as well. 

12. Defendants Meda Pharmaceuticals, Inc. and the Hal Lewis Group, Inc. are

responsible for sending or causing the sending of the faxes.

13. Meda Pharmaceuticals, Inc. and the Hal Lewis Group, Inc. entered into an 

agreement which led to the sending of the faxes.

14. The Hal Lewis Group, Inc. acted as the authorized agent of Meda 

Pharmaceuticals, Inc. in sending or causing the sending of the faxes

15. Defendant Meda Pharmaceuticals, Inc., as the entity whose products or

services were advertised in the faxes, derived economic benefit from the sending of the faxes.

16. Each fax refers to a website used by defendant Meda Pharmaceuticals, Inc.

17. Plaintiff had no prior relationship with defendant and had not authorized 

the sending of fax advertisements to plaintiff.

18. The faxes have a “remove” number at the bottom that is associated with

the mass broadcasting of advertising faxes.

19. On information and belief, the faxes attached hereto were sent as part of a

mass broadcasting of faxes.

20. On information and belief, defendants have transmitted similar unsolicited

fax advertisements to at least 40 other persons in Illinois.

21. There is no reasonable means for plaintiff or other recipients of

defendants’ unsolicited advertising faxes to avoid receiving illegal faxes.  Fax machines must be

left on and ready to receive the urgent communications authorized by their owners.

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 3 of 14 PageID #:372
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22. Furthermore, the “opt out notice” required by the TCPA even when faxes

are sent with consent or pursuant to an established business relationship was not provided in the

faxes at issue.

COUNT I – TCPA

23. Plaintiff incorporates ¶¶ 1-22. 

24. The TCPA makes unlawful the “use of any telephone facsimile machine,

computer or other device to send an unsolicited advertisement to a telephone facsimile machine

...” 47 U.S.C. §227(b)(1)(C).

25. The TCPA,  47 U.S.C. §227(b)(3), provides:

Private right of action.

A person or entity may, if otherwise permitted by the laws or rules of court
of a State, bring in an appropriate court of that State–

(A)  an action based on a violation of this subsection or the regulations
prescribed under this subsection to enjoin such violation,

(B)  an action to recover for actual monetary loss from such a
violation, or to receive $500 in damages for each such violation,
whichever is greater, or

(C)  both such actions.

If the Court finds that the defendant willfully or knowingly violated this
subsection or the regulations prescribed under this subsection, the court
may, in its discretion, increase the amount of the award to an amount equal
to not more than 3 times the amount available under the subparagraph (B) of
this paragraph.

26. Plaintiff and each class member suffered damages as a result of receipt of

the unsolicited faxes, in the form of paper and ink or toner consumed as a result.  Furthermore,

plaintiff’s statutory right of privacy was invaded.

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 4 of 14 PageID #:373
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27. Plaintiff and each class member is entitled to statutory damages.

28. Defendants violated the TCPA even if their actions were only negligent.

29. Defendants should be enjoined from committing similar violations in the

future.

CLASS ALLEGATIONS

30. Plaintiff brings this claim on behalf of a class, consisting of (a) all persons

(b) who, on or after a date four years prior to the filing of this action (28 U.S.C. §1658), and on

or before a date 20 days following the filing of this action, (c) were sent faxes by or on behalf of

defendants promoting Meda Pharmaceuticals, Inc.’s goods or services for sale (d) and who were

not provided an “opt out” notice as described in 47 U.S.C. §227.

31. The class is so numerous that joinder of all members is impractical. 

Plaintiff alleges on information and belief that there are more than 40 members of the class.

32. There are questions of law and fact common to the class that predominate

over any questions affecting only individual class members.  The predominant common

questions include:

a. Whether defendants engaged in a pattern of sending unsolicited fax

advertisements;

b. The manner in which defendants compiled or obtained their list of

fax numbers;

c. Whether defendants thereby violated the TCPA;

d. Whether defendants thereby engaged in unfair  acts and practices,

in violation of the ICFA.

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 5 of 14 PageID #:374



6

  e. Whether defendants thereby converted the property of plaintiff.

33. Plaintiff will fairly and adequately protect the interests of the class.

Plaintiff has retained counsel experienced in handling class actions and claims involving

unlawful business practices.  Neither plaintiff nor plaintiff's counsel have any interests which

might cause them not to vigorously pursue this action. 

  34. A class action is an appropriate method for the fair and efficient

adjudication of this controversy.  The interest of class members in individually controlling the

prosecution of separate claims against defendants is small because it is not economically feasible

to bring individual actions.

  35. Several courts have certified class actions under the TCPA.  Sadowski  v.

Med1 Online, LLC, 07 C 2973, 2008 U.S. Dist. LEXIS 41766 (N.D.Ill., May 27, 2008); Hinman

v. M & M Rental Ctr., 06 C 1156, 2008 U.S. Dist. LEXIS 27835 (N.D.Ill., April 7, 2008); Kavu,

Inc. v. Omnipak Corp., 246 F.R.D. 642 (W.D.Wash.  2007); Gortho, Ltd., v. Websolv, 03 CH

15615 (Cir. Ct. Cook Co., March 6, 2008); Travel 100 Group, Inc. v. Empire Cooler Service,

Inc.,  03 CH 14510,  2004 WL 3105679  (Cook Co. Cir. Ct., Oct. 19, 2004); Rawson v. C.P.

Partners LLC, 03 CH 14510 (Cook Co. Cir. Ct., Sept. 30, 2005);  Lampkin v. GGH, Inc., 146

P.3d 847 (Okla. Ct. App. 2006); Display South, Inc. v. Express Computer Supply, Inc., 961

So.2d 451, 455 (La. App. 1st Cir. 2007); Display South, Inc. v. Graphics House Sports

Promotions, Inc., 992 So. 2d 510 (La. App. 1st Cir. 2008);   ESI Ergonomic Solutions, LLC v.

United Artists Theatre Circuit, Inc., 203 Ariz. (App.) 94, 50 P.3d 844 (2002);  Core Funding

Group, LLC  v. Young, 792 N.E.2d 547 (Ind.App. 2003); Nicholson v. Hooters of Augusta, Inc.,

245 Ga.App. 363, 537 S.E.2d 468 (2000)  (private class actions); see  State of Texas v. American

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 6 of 14 PageID #:375
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Blast Fax, Inc., 164 F. Supp. 2d 892 (W.D. Tex. 2001) (state enforcement action).

  36. Management of this class action is likely to present significantly fewer

difficulties that those presented in many class actions, e.g. for securities fraud.

WHEREFORE, plaintiff requests that the Court enter judgment in favor of

plaintiff and the class and against defendants for:

a.  Actual damages;

b. Statutory damages;

c.  An injunction against the further transmission of unsolicited fax

advertising;

d.  Costs of suit;

e. Such other or further relief as the Court deems just and proper.

COUNT II – ILLINOIS CONSUMER FRAUD ACT

37. Plaintiff incorporates ¶¶ 1-22. 

38. Defendants engaged in unfair acts and practices, in violation of ICFA § 2,

815 ILCS 505/2, by sending unsolicited fax advertising to plaintiff and others.

39. Unsolicited fax advertising is contrary to the TCPA and also Illinois public

policy, as set forth in 720 ILCS 5/26-3(b), which makes it a petty offense to transmit unsolicited

fax advertisements to Illinois residents.

40. Defendants engaged in an unfair practice by engaging in conduct that is

contrary to public policy, unscrupulous, and caused injury to recipients of their advertising.

41. Plaintiff and each class member suffered damages as a result of receipt of

the unsolicited faxes, in the form of paper and ink or toner consumed as a result. 

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 7 of 14 PageID #:376
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42. Defendants engaged in such conduct in the course of trade and commerce.

43. Defendants’ conduct caused recipients of their advertising to bear the cost

thereof.  This gave defendants an unfair competitive advantage over businesses that advertise

lawfully, such as by direct mail.  For example, an advertising campaign targeting one million

recipients would cost $500,000 if sent by U.S. mail but only $20,000 if done by fax broadcasting. 

The reason is that instead of spending $480,000 on printing and mailing his ad, the fax

broadcaster misappropriates the recipients’ paper and ink.  “Receiving a junk fax is like  getting

junk mail with the postage due”.   Remarks of Cong. Edward Markey, 135 Cong Rec E 2549,

Tuesday, July 18, 1989, 101st Cong. 1st Sess.

  44. Defendants’ shifting of advertising costs to plaintiff and the class members

in this manner makes such practice unfair.  In addition, defendants’ conduct was contrary to

public policy, as established by the TCPA and Illinois statutory and common law.

45. Defendants should be enjoined from committing similar violations in the

future.

CLASS ALLEGATIONS

46. Plaintiff brings this claim on behalf of a class, consisting of (a) all persons

with Illinois fax numbers (b) who, on or after a date 3 years prior to the filing of this action, and

on or before a date 20 days following the filing of this action, (c) were sent faxes by or on behalf

of defendants promoting Meda Pharmaceuticals, Inc.’s  goods or services for sale (d) and who

were not provided an “opt out” notice as described in 47 U.S.C. §227.

47. The class is so numerous that joinder of all members is impractical. 

Plaintiff alleges on information and belief that there are more than 40 members of the class.

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 8 of 14 PageID #:377
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48. There are questions of law and fact common to the class that predominate

over any questions affecting only individual class members.  The predominant common

questions include:

a. Whether defendants engaged in a pattern of sending unsolicited fax

advertisements;

b. Whether defendants thereby violated the TCPA;

c. Whether defendants thereby engaged in unfair acts and practices, in

violation of the ICFA.

  d. Whether defendants thereby converted the property of plaintiff.

  49. Plaintiff will fairly and adequately protect the interests of the class.

Plaintiff has retained counsel experienced in handling class actions and claims involving

unlawful business practices.  Neither plaintiff nor plaintiff's counsel have any interests which

might cause them not to vigorously pursue this action. 

  50. A class action is an appropriate method for the fair and efficient

adjudication of this controversy.  The interest of class members in individually controlling the

prosecution of separate claims against defendants is small because it is not economically feasible

to bring individual actions.

  51. Management of this class action is likely to present significantly fewer

difficulties that those presented in many class actions, e.g. for securities fraud.

WHEREFORE, plaintiff requests that the Court enter judgment in favor of

plaintiff and the class and against defendants for:

a.  Appropriate damages;

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 9 of 14 PageID #:378
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b.  An injunction against the further transmission of unsolicited fax

advertising;

c.  Attorney’s fees, litigation expenses and costs of suit;

d. Such other or further relief as the Court deems just and proper.

COUNT III – CONVERSION

52. Plaintiff incorporates ¶¶ 1-22. 

53. By sending plaintiff and the class members unsolicited faxes, defendants

converted to their own use ink or toner and paper belonging to plaintiff and the class members.

54. Immediately prior to the sending of the unsolicited faxes, plaintiff and the

class members owned and had an unqualified and immediate right to the possession of the paper

and ink or toner used to print the faxes.

55. By sending the unsolicited faxes, defendants appropriated to their  own use

the paper and ink or toner used to print the faxes and used them in such manner as to make them

unusable.  Such appropriation was wrongful and without authorization.  

56. Defendants knew or should have known that such  appropriation of the

paper and ink or toner was wrongful and without authorization. 

57. Plaintiff and the class members were deprived of the paper and ink or

toner, which could no longer be used for any other purpose.   Plaintiff and each class member

thereby suffered damages as a result of receipt of the unsolicited faxes.

58. Defendants should be enjoined from committing similar violations in the

future.

CLASS ALLEGATIONS

Case: 1:09-cv-04100 Document #: 47 Filed: 05/21/10 Page 10 of 14 PageID #:379
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59. Plaintiff brings this claim on behalf of a class, consisting of (a) all persons

with Illinois fax numbers (b) who, on or after a date 5 years prior to the filing of this action and

on or before a date 20 days following the filing of this action, (c) were sent faxes by or on behalf

of defendants promoting Meda Pharmaceuticals, Inc.’s goods or services for sale (d) and who

were not provided an “opt out” notice as described in 47 U.S.C. §227.

60. The class is so numerous that joinder of all members is impractical. 

Plaintiff alleges on information and belief that there are more than 40 members of the class.

61. There are questions of law and fact common to the class that predominate

over any questions affecting only individual class members.  The predominant common

questions include:

a. Whether defendants engaged in a pattern of sending unsolicited fax

advertisements;

b. Whether defendants thereby violated the TCPA;

c. Whether defendants thereby committed the tort of conversion;

d. Whether defendants thereby engaged in unfair acts and practices, in

violation of the ICFA.

  e. Whether defendants thereby converted the property of plaintiff.

  62. Plaintiff will fairly and adequately protect the interests of the class.

Plaintiff has retained counsel experienced in handling class actions and claims involving

unlawful business practices.  Neither plaintiff nor plaintiff’s counsel have any interests which

might cause them not to vigorously pursue this action. 

  63. A class action is an appropriate method for the fair and efficient
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adjudication of this controversy.  The interest of class members in individually controlling the

prosecution of separate claims against defendants is small because it is not economically feasible

to bring individual actions.

  64. Management of this class action is likely to present significantly fewer

difficulties that those presented in many class actions, e.g. for securities fraud.

WHEREFORE, plaintiff requests that the Court enter  judgment in favor of

plaintiff and the class and against defendants for:

a. Appropriate  damages;

b.  An injunction against the further transmission of unsolicited fax

advertising;

c.  Costs of suit;

d. Such other or further relief as the Court deems just and proper.

     /s/ Daniel A. Edelman
Daniel A. Edelman

Daniel A. Edelman
Michelle R. Teggelaar
Julie Clark
Heather A. Kolbus
EDELMAN, COMBS, LATTURNER & GOODWIN, LLC
120 S. LaSalle Street, 18th floor
Chicago, Illinois  60603
(312) 739-4200
(312) 419-0379 (FAX)
Atty. No. 41106

T:\23000\Pleading\RevisedAmended Complaint_Pleading.WPD
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NOTICE OF LIEN AND ASSIGNMENT

Please be advised that we claim a lien upon any  recovery herein for 1/3 or such
amount as a court awards.   All rights relating to attorney’s fees have been assigned to counsel.

   /s/ Daniel A. Edelman
Daniel A. Edelman

Daniel A. Edelman
EDELMAN, COMBS, LATTURNER

& GOODWIN, LLC
120 S. LaSalle Street, 18th Floor
Chicago, Illinois  60603
(312) 739-4200
(312) 419-0379 (FAX)
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CERTIFICATE OF SERVICE

I, Daniel A. Edelman, certify that on May 21, 2010, I electronically filed the
foregoing with the Clerk of the Court using the CM/ECF system which will send notification of
such filing to the following:

Eric L. Samore
Molly A. Arranz
Erin A. Walsh 
SmithAmundsen LLC       /s/ Daniel A. Edelman
150 North Michigan Avenue Daniel A. Edelman
Suite 3300
Chicago, IL  60601
esamore@osalaw.com
marranz@osalaw.com 
ewalsh@salawus.com

I further certify that, on this date or as soon thereafter as service may be effectuated, I will cause
to be served  a true and accurate copy of the following document via process server upon the
following party:

The Hal Lewis Group
c/o President David W. Anstice
1700 Market Street, Floor 6
Philadelphia, PA 19103-3909
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